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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washi ngton, D.C.
on the 13th day of My, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Aviation Adm nistration,
Conpl ai nant
SE- 12469
V.

JOHN W PEARSALL

Respondent .

OPI Nl ON AND ORDER

The respondent, by counsel, has appealed fromthe oral
initial decision Adm nistrative Law Judge Jimy N. Cof fman i ssued
in this proceeding on April 6, 1992, at the conclusion of an
evidentiary hearing at which respondent did not appear either in
person or through counsel.® By that decision, the | aw judge
affirmed an energency order of the Adm nistrator revoking
respondent's airline transport pilot certificate for his alleged
vi ol ati ons of numerous Federal Aviation Regulations in connection

with his operation of two aircraft that assertedly did not neet

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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vari ous mai ntenance-related requirenents.” In his appeal,
respondent contends, essentially, that the |aw judge abused his
discretion in this matter because he conducted the hearing in
respondent’' s absence when he knew or shoul d have known from

I nformati on available to himthat respondent had not received a
notice of the date and place of the hearing.® For the reasons
that follow, the appeal will be denied.”

Before review ng respondent's specific contentions, we think
it appropriate to note that we have found no evidence in the
record to support the accusation that the | aw judge proceeded to
hearing with knowl edge that the respondent was unaware that the
hearing he had requested in this energency action had been
schedul ed. Rather, while the | aw judge nay have been m staken as
to all of the facts concerning service of the hearing notice on
respondent and as to whether he was, in fact, represented by

counsel, we think the record is reasonably clear that the | aw

’A copy of the Administrator's March 9, 1992 Emergency O der
of Revocation is attached.

‘Respondent al so argues that the charges agai nst hi mshoul d
be di sm ssed as stale under Section 821.33 of the Board's Rul es
of Practice, 49 CFR 8821.33. W need not reach that issue, for a
motion to dismiss for stal eness that was not filed before or
during the hearing will not be entertained on appeal. See
Adm nistrator v. Alphin, 4 NT.S. B. 18 (1982).

“The Administrator has filed a reply brief opposing the
appeal. He has also noved to strike respondent’'s subm ssion of
suppl enental authority, which consists of the citation of a Board
case, decided after the hearing in this proceeding, that
respondent asserts is pertinent to the issues in this matter.

The notion to strike is denied.
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judge sinply believed that respondent had chosen not to appear at
the hearing.® This does not nean, however, that we approve of
the | aw judge's decision not to avail hinself of an apparent
opportunity to find out why the respondent was not in attendance,
sonet hi ng he coul d have easily acconplished by responding to a
message he received, just as the hearing was getting underway,
fromthe attorney the | aw judge thought was representing
respondent. To the contrary, we strongly deplore the | aw judge's
decision to remain uninformed on the matter, a choice for which
the | aw judge offered no explanation on the record.® At the
sanme time, we are convinced that the |law judge's error of
judgnent in this respect nust be deened harm ess because it is
clear, for reasons we wll now discuss, that respondent's failure
to appear is not attributable to anything the Board or the | aw
judge did or did not do, but, rather, to his own failure to take
steps to insure that he would receive tinely information
concerning the appeal he had taken fromthe Adm nistrator's
revocati on order

For various reasons that are not relevant to our disposition

here, the Board's O fice of Admi nistrative Law Judges believed

°In the context of a case in which the respondent had been
tardy by three days in appealing the enmergency order to the Board
and had neglected to file an answer when the order was filed as
the conplaint in the proceeding, the | aw judge' s conjecture that
t he respondent had deci ded to abandon his appeal was certainly
not unreasonabl e.

°For all the |aw judge knew at that point, the respondent
coul d have had a valid excuse for his nonappearance.
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that a M. Terence R Perkins of Daytona Beach, Florida would be
representing the respondent, a former client, in this matter.’
As a result, the Board on March 31, 1992, sent, by Federal
Express, copies of the notice of the April 6 hearing to both
respondent and M. Perkins. However, because the Board needed to
act quickly to neet the 60-day statutory deadline for deciding
the appeal and did not have a tel ephone nunber where respondent
could be reached, the notice of hearing was directed not to the
Post O fice Box address that the respondent had asked us to use
in his March 24 notice of appeal,® but to the address to which
the Administrator had nailed the emergency order of revocation.’
On receiving the notice of hearing fromthe Board on Apri
1, Attorney Perkins, who, |ike the Board, had no tel ephone nunber
for respondent, forwarded it to himon April 2 at his Post Ofice

Box address.™ For reasons that cannot be discerned fromthe

‘Anong ot her things, the Administrator's energency order had
been served on M. Perkins and respondent's notice of appeal from
that order was sent to us in an envel ope bearing M. Perkins' |aw
firmnanme and address.

’Federal Express will not deliver to a Post O fice Box
addr ess.

°On brief, the Administrator relates that the address used
by the Board is the respondent's "nobst current address on file
with the FAA's Airnmen Registry at klahoma Cty, Oklahoma." Br.
at 10.

Al t hough Attorney Perkins had advi sed counsel for the
Adm ni strator that he would not be representing respondent at the
hearing in this matter, counsel for the Adm nistrator indicated
that he advised her, and she in turn advised the Board, that
"correspondence with M. Pearsall could still be sent to himand
that he would get it to M. Pearsall.” See Adm Br., Appendix 2.
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record before us, the copy of the notice of hearing sent by the
Board to respondent's residence of record in Daytona Beach was
ultimately delivered by Federal Express to his nother in nearby
Port Orange, Florida on April 6, the date the hearing was
schedul ed to begin. Although she imediately rel ayed the
informati on on the hearing by tel ephone to respondent, who was in
Maryl and visiting his sister, he, of course, was unable to
attend. "

In order to find nerit in respondent's contention that his
nonappearance at the April 6 hearing "is a direct result of the
NTSB's...failure to notify himof the date and | ocation of the
hearing" (Br. at 6), we would have to conclude that had the
noti ce of hearing been sent to his Post Ofice Box in Daytona, he
woul d have received it intinme to attend the session. W find no
evidence in the record to support such a conclusion. On the
ot her hand, the evidence in the record does suggest that even if
the Board had nailed the notice to respondent's Post Ofice Box
address he still would not have received it before the hearing.
(..continued)

Al t hough counsel for respondent seeks to di sparage as

unr easonabl e the Board's and the | aw judge's belief that
respondent had retained | egal representation in this natter, it
is far fromclear that Attorney Perkins could not reasonably be
consi dered respondent's agent or his attorney in fact for sone
pur poses, such as for service of docunments in this proceeding.
Nevert hel ess, we have not in this case undertaken to treat
service on M. Perkins as service on respondent.

“Respondent, on receipt of the hearing advice fromhis
not her, did contact the Board during the afternoon on April 6 to
advi se that he had not, before her call, been aware of the date

set for the hearing.
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In this connection, we note, first, that the notice of hearing
forwarded to respondent's Post O fice Box address by Attorney
Perkins on April 2 was likely to have been delivered to that
address before April 6, yet respondent was not aware of the
hearing information it contai ned, presumably because for sone
period of time before the 6th that is not revealed in the record,
he had been out of state.” Second, a copy of the Administrator's
conplaint sent by certified mail to respondent's Post O fice Box
address on March 26 was returned uncl ai med, despite notifications
of the certified docunent placed in the box as early as April 1
and as late as April 16. These circunstances, in our judgnent,
preclude the inference the respondent would like us to draw, to
wit, that he would have received the notice of hearing if the

3

Board had sent it to his Post Ofice Box instead of to his hone.*

As it appears that the respondent's failure to appear at the
hearing did not result fromany error by the Board in serving the

notice of the hearing on him we nust reject his request that we

“Attorney Perkins, not know ng whether respondent had
recei ved the hearing notice he forwarded to him stopped by the
hearing site on April 6 to see if he were there. However, since
t he hearing had not yet started, he left the nessage, referred to
supra, so that whoever showed up to conduct the hearing could
contact himfor information if respondent did not appear.

“lronically, it appears but for the Board's service of the
noti ce of hearing on his hone address, respondent |ikely would
not have |earned of the hearing until considerably |ater than he
did, for at least sending it there resulted in its being
forwarded to soneone who could get in touch with him
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remand the matter for a new hearing.™ Moreover, inasnuch as
respondent’'s | ack of know edge concerning the status of his
hearing request appears to have been solely the product of his
failure to nake arrangenents to keep hinself inforned about the
progress of his appeal during a period within which he reasonably
shoul d have known that docunents vital to the protection of his
appeal rights mght be sent to him the | aw judge, had he known
the actual reasons for respondent's nonappearance, woul d not
| i kely have granted a conti nuance of the hearing until such tine
as respondent could nake hinself available. Since a denial of
such a request in the circunstances presented woul d not have
anounted to an abuse of discretion, we cannot agree with
respondent that the | aw judge' s uni nforned, and, arguably,
arbitrary decision to proceed in respondent's absence provides a
ground for reversal.

ACCORDI N&Y, I T IS ORDERED THAT:

The respondent's appeal is denied.
COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.

“We feel constrained to observe that even if we had been
persuaded that some problemw th our service on respondent or the
| aw judge's decision to go forward without himjustified
addi ti onal proceedings, they would have been |imted to the
question of sanction. This is so because respondent in his
appeal has nmade no attenpt to establish that the | aw judge erred
in granting a notion by the Adm nistrator to so limt the
hearing, in light of respondent's failure to file a tinely answer
to the conpl aint.
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